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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
NATURAL RESOURCES DEFENSE)  8:07-cv-00335-FMC-FMOx
COUNCIL, et al.
ORDER DENYING DEFENDANTS’
EX PARTE APPLICATION T

VACATE PRELIMINAR
INJUNCTION OR TO PARTTIALLY

Plaintiffs, STAY PENDING APPEAL AN
ORDER VACATI NG TEMPORAR
VS. STAY
DONALD C. WINTER, et al., FOR PUBLICATION
Defendants.

This matter is before the Court on remand from the Ninth Circuit Court of
Appeals. The Court was instructed to consider the effect of recent executive actions
on its January 3, 2008 Order issuing a preliminary injunction, as modified January
10, 2008, and its January 14, 2008 Order Denying Defendants’ Application for a
Stay Pending Appeal. The Court has read and considered the Ninth Circuit’s Order,
as well as Defendants’ Application for Immediate Vacatur or Partial Stay Pending
Appeal, (docket no. 131, filed January 17, 2008), Plaintiffs’ Opposition, and
Defendants’ Reply thereto. For the reasons and in the manner set forth below, the
Court’s Orders stand and Defendants’ Application is DENIED. The temporary,
partial stay is lifted (docket no. 133).




1 SUMMARY

In this Order, the Court concludes that its preliminary injunction is not

affected by the Council on Environmental Quality’s (CEQ) approval of

W N

emergency alternative arrangements because there is no emergency. The CEQ’s
5 || action is beyond the scope of the regulation and is invalid. The Navy is not,
therefore, exempted from compliance with the National Environmental Policy
Act and this Court’s injunction.

The Court also expresses significant concerns about the constitutionality of

o o 9

the President’s exemption of the Navy from the requirements of the Coastal Zone
10 | Management Act. However, because a finding on this issue is not necessary to

11 || the result reached, the Court adheres to the doctrine of constitutional avoidance
12 || and does not resolve that issue.

13 FACTUAL BACKGROUND AND PROCEDURAL HISTORY

14 Plaintiffs, a coalition of environmental protection groups and a concerned
15 | individual (led by the Natural Resources Defense Counsel (NRDC)),' brought

16 | suit challenging the United States Navy’s® use of mid-frequency active (MFA)

17 | sonar during training exercises off the coast of Southern California.” MFA sonar

18

v ! Plaintiffs (hereinafter referred to as “Plaintiffs” or “NRDC”) are: the NRDC,
20 |the International Fund for Animal Welfare, Cetacean Society International, League
21 [for Coastal Protection, Ocean Futures Society, and Jean-Michel Cousteau. The
” alifornia Coastal Commission (CCC) has intervened.
i 2 Defendants (hereinafter referred to as “Defendants” or “the Navy”) are:
onald C. Winter, Secretary of the Navy; the United States Department of the Navy;
24 |Carlos M. Gutierrez, Secretary of Commerce; the National Marine Fisheries Service
25 FS); William Hogarth, Assistant Administrator for Fisheries, National
ceanographic and Atmospheric Administration (NOAA); and Vice Admiral Conrad
26 |(C. Lautenbacher, Jr., Administrator, NOAA.
27 3 This case is one in a series challenging the Navy’s use of active sonar in its
28 [training exercises. In 2005, the NRDC filed suit challenging the sufficiency of the
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is a tool that has proven far more effective at detecting modern quiet-running
diesel electric submarines than passive sonar. (Decl. of Capt. Martin May 1 8-
10.) MFA sonar, which generates underwater sound at extreme pressure levels,
has the unfortunate side effect of inflicting harm on marine life, up to and

including death.* (See, e.g., Decl. of Thomas Jefferson 4 4 and sources cited

avy’s compliance with environmental laws, with respect to its sonar use. Natural
es. Def. Council v. Winter, CV 05-7513 FMC (FMOx) (C.D. Cal.). That case is
ending.
In June 2006, the same plaintiffs filed suit against the same defendants, seeking
o enjoin the Navy from using MFA sonar during its Rim of the Pacific (RIMPAC)
ar games. Natural Res. Def. Council v. Winter, CV 06-4131 FMC (JCx) (C.D.
al.). Following this Court’s order granting Plaintiffs’ application for a temporary
estraining order, the parties entered into a settlement agreement. Id., Temporary
estraining Order (July 3, 2006). Among other measures, the Navy agreed to: (1) use
ircraft and passive acoustic sonar to aid in spotting marine mammals; (2) abstain
om using MFA sonar in the Northwestern Hawaiian Islands Marine National
onument, or within 25 nautical miles thereof; (3) limit use of MFA sonar to anti-
Eubmarine warfare training exercises; and (4) publicize the NMFS’s stranding hotline

elephone number to ensure public awareness. Id., Settlement Agreement at 3-4 (July
7, 2006).

In 2007, the California Coastal Commission (CCC) (intervenor in the present
ase) filed suit against the Navy. That suit has been stayed pending resolution of the
ppeal in this case. Cal. Coastal Comm’n v. U. S. Dep’t of the Navy, CV 07-1899
MC (FMOx) (C.D. Cal.).

* The tension between military preparedness and environmental protection has
eceived a great deal of scholarly attention of late. E.g., Hope Babcock, National
ecurity and Environmental Laws: A Clear and Present Danger? 25 Va. Envtl. L.J.

105, 107 (2007) (“The events of 9/11 have also brought into sharp focus a conflict
hat this country has not witnessed since the Cold War: the clash between the safety
nd continuation of the Republic and other values we hold dear, among them a
calthy environment.”); Colonel E.G. Willard, Lt. Col. Tom Zimmerman & Lt. Col.
ric Bee, Environmental Law and National Security: Can Existing Exemptions in
nvironmental Laws Preserve DoD Training and Operational Prerogatives without

ew Legislation?, 54 AF. L. Rev. 65 (2004) (discussing ways to address the
ilitary’s growing concerns “in recent years about the impacts of growth and
nvironmental requirements on training and operations”); Nancye L. Bethurem,

3
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The Navy plans to use MFA sonar during fourteen large-scale training
exercises (involving various ships, submarines, amphibious vehicles, rotary and
fixed-wing aircraft, and live ordinance) off the coast of southern California
between February 2007 and January 2009. (Decl. of Luther Hajek, Ex. 1 at 2-1 to
2-24.) As of this writing, eight exercises have yet to take place. (See Defs.’
Reply in Supp. of Ex Parte Application.) The Navy’s own Environmental
Assessment (EA) reports that these activities, comprised of Composite Training
Unit Exercises (COMPTUEX) and Joint Task Force Exercises (JTFEX), will
result in approximately 170,000 “takes™ of marine mammals. (/d. at 4-46 to 4-
47.) These takes are predominantly “Level B harassment exposures,” in which
marine mammals would be subjected to sound levels of between 170 and 195
decibels,’ but also include approximately 8,000 exposures powerful enough to
cause a temporary threshold shift in the affected mammals’ sense of hearing and

an additional 466 instances of permanent injury to beaked and ziphiid whales.

\Environmental Destruction in the Name of National Security: Will the Old Paradigm
Return in the Wake of September 11?7, 8 Hastings W.-Nw. J. Envtl. L. & Pol’y 109,
110 (2002) (discussing the Cold War calculation that the military preparedness was
worth its price in concomitant environmental damage); Stephen Dycus, Osama’s

Submarine: National Security and Environmental Protection after 9/11,30 Wm. &
ary Envtl. L. & Pol’y Rev. 1 (2005) (discussing efforts to amend environmental
aws on national security grounds).

> The term “take,” as defined in the Endangered Species Act, means “to

arass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt
o engage in any such conduct.” 16 U.S.C. § 1532(19).

® Decibels are a logarithmic measurement, such that an increase of 10 dB is
quivalent to a tenfold increase in acoustic energy. To put these sound levels in
erspective, OSHA requires hearing protection to be used where workers are exposed
o0 a sound level 0of 90 dB for eight hours or 110 dB for as little as thirty minutes. 29
F.R. § 1910.95(a).
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Despite these findings, the Navy concluded that its JTFEX and
COMPTUEX exercises in the Southern California Operating Area (SOCAL)
would not cause a significant impact on the environment and on that basis
decided that the National Environmental Policy Act (NEPA) did not require it to
prepare an Environmental Impact Statement (EIS). In addition, the Navy
determined that the use of MFA sonar would not affect natural resources in
California’s coastal zone. Therefore, the Navy submitted a “consistency
determination” (CD) to the California Coastal Commission (CCC) for the
exercises that did not take the planned use of MFA sonar into account. It also
refused to adopt the mitigation measures the CCC subsequently determined were
necessary for the Navy’s actions to comply with the California Coastal
Management Program (CCMP). (See Decl. of Cara Horowitz, Ex. 67 at 9.)

I. Preliminary Injunction

On March 22, 2007, Plaintiffs filed this action against Defendants, seeking
declaratory and injunctive relief for Defendants’ violations of NEPA, the
Endangered Species Act (ESA), the Administrative Procedures Act (APA), and
the Coastal Zone Management Act (CZMA). On June 22, 2007, Plaintiffs moved
for a preliminary injunction to enjoin the Navy’s use of MFA sonar during the
SOCAL exercises “until the Navy adopts mitigation measures that would
substantially lessen the likelihood of serious injury and death to marine life.” In
August 2007, after full briefing and oral argument, this Court granted Plaintiffs’
Motion for a Preliminary Injunction. Finding Defendants’ mitigation measures
“woefully inadequate and ineffectual,” the Court concluded that Plaintiffs had
demonstrated a likelihood of success on their NEPA, CZMA, and APA claims,
but not their ESA claim. Particularly relevant here is the Court’s finding that
Defendants’ failure to prepare an Environmental Impact Statement (EIS)

pursuant to NEPA contradicted their own scientific findings.

5
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II. Mitigation Measures

On August 31, 2007, a panel of the Ninth Circuit Court of Appeals stayed
the injunction pending appeal. Natural Res. Def. Council v. Winter, 502 F.3d
859 (2007). On November 13, 2007, another panel of the Ninth Circuit
remanded to this Court, finding that while Plaintiffs had demonstrated a
likelihood of success, the Navy’s training with MFA sonar could go forward with
the appropriate mitigation measures. Natural Res. Def. Council v. Winter, 508
F.3d 885 (2007). The order gave the Court until January 4, 2008 to issue a
revised injunction, incorporating mitigation measures.

On November 27, 2007, a status conference was held, in which the Court
ordered the parties to meet and confer by December 3, 2007 to attempt to agree
on mitigation measures. No stipulation was reached. Accordingly, the parties
presented possible mitigation measures to the Court. On December 27, 2007, the
Court toured the USS Milius at the naval base in San Diego, California, to
improve its understanding of the Navy’s sonar training procedures and the
feasibility of the parties’ proposed mitigation measures. Counsel for both
Plaintiffs and Defendants were present.

Plaintiffs proposed a number of broad measures to limit the impact of
MFA sonar on marine life. These measures included: (1) a 25 nautical mile
coastal exclusion, (2) exclusion of the Catalina Basin, (3) exclusion of the
Westfall seamount, (4) exclusion of Cortez and Tanner Banks, and (5) locating
exercises to the maximum extent possible in waters deeper than 1,500 meters.
Defendants, by contrast, sought to maintain the status quo. The Navy offered to
continue employing the mitigation measures outlined in the 2007 National

Defense Exemption (“NDE”),” as well as several additional measures. These

7 Defendants have repeatedly described the NDE as laying out ‘29 mitigation
imeasures.” In actual effect, the NDE consists of four basic measures: (1) personnel
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included: (1) powering down MFA sonar by 6 dB when marine mammals
approach within 1,000 meters; powering down an additional 4 dB at 500 meters;
and securing MFA sonar at 200 meters; (2) employing two dedicated, and three
non-dedicated, marine mammal lookouts at all times when MFA sonar is being
used, and providing such lookouts with binoculars, night vision goggles, and
infrared sensors; (3) staying outside the Channel Islands National Marine
Sanctuary, and remaining 5 nautical miles from San Clemente Island’s western
shore, and 3 nautical miles from its other shores; (4) aerial monitoring for at least
sixty minutes before MFA sonar exercises along the Tanner and Cortez Banks
during blue whale migration (July to September 2008); and (5) pre-exercise
monitoring of gray whale off-shore migration patterns between March 7-21, 2008
and April 15-May 15, 2008.

In crafting its January 3, 2008 Order, the Court determined that while
Defendants’ proposed measures were inadequate, Plaintiffs’ proposed measures
were too sweeping. In particular, the Court accepted Defendants’ representations
that the bathymetry off Southern California’s shores presents unique training
opportunities. (See Decl. Rear Admiral John M. Bird in Supp. of Defs.” Mem.
Regarding a Tailored Prelim. Inj. at 17 (stating that MFA sonar training must be

raining (providing approved Marine Species Awareness Training materials for
ookouts and commanding officers), (2) on-deck lookouts, armed with binoculars or
ight vision goggles, to watch for marine mammals, (3) operating procedures to
nsure that any sightings of marine mammals are communicated up the chain of
ommand, so that MFA sonar is powered down when a marine mammal approaches
ithin 1,000 yards, 500 yards, and “secured” (shut-down) at 200 yards, and (4)
oordination and reporting procedures. (January 23, 2007 Mem. from Deputy Sec’y
f Def. to Sec’y of the Navy Regarding Nat’l Def. Exemption.) In reality, the fourth
ategory of “mitigation measure” does not mitigate actual harm to marine mammals
ut assists the Navy and the NMFS in determining the impacts of its exercises. The
ourt also notes that the NDE now in effect is the 2007 NDE, and not the NDE issued
n June 30, 2006 that is also part of the record.

7
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conducted at night, in low-visibility conditions, and in the varying bathymetry
present in Southern California’s littoral regions to be realistic)). Accordingly,
the Court did not impose additional restrictions on Defendants’ training exercises
at night or during low visibility conditions. The Court rejected Plaintiffs’ calls
for a 25 nautical mile coastal exclusion zone (as the parties had previously agreed
to in Hawaii for the RIMPAC exercises), accepting Defendants’ concession that
the Navy could maintain a 12 nautical mile exclusion zone without comprising
the quality of its training. (/d. at 41-42 (stating that the Navy could restrict
training to the defined exercise range, whose eastern boundary does not reach
closer than 12 nautical miles to the coast)). For the same reason, the Court
refused to preclude naval training around seamounts, near the Tanner and Cortez
Banks, or in waters shallower than 1,500 meters.

Instead, the Court opted to forego broad geographical exclusions in favor
of measures to promote the sighting of whales and a larger “safety zone” to
prevent injurious exposure to MFA sonar. Specifically, the Court ordered the
Navy to improve monitoring efforts by: instituting aerial monitoring for sixty
minutes before exercises using MFA sonar, providing lookouts with NMFS and
NOAA training, and to use existing passive acoustic monitoring devices to the
extent possible. In addition, the Navy was ordered to maintain a 12 nautical mile
coastal exclusion zone; secure MFA sonar when marine mammals were spotted
within 2,200 yards; power down MFA sonar in the presence of significant
surface ducting conditions, which cause sound to travel further at higher
intensities than it otherwise would; and avoid the use of MFA sonar in the
geographically restricted, biologically rich Catalina Basin.

Defendants sought a stay pending appeal on January 9, 2008. On January
10, 2008, perceiving in Defendants’ stay application a misapprehension of its
January 3, 2008 Order, and an inadvertent omission by the Court, the Court

issued a modified injunction to clarify its meaning. On January 11, 2008,

8
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Defendants’ filed their notice of appeal. On January 14, 2008, the Court denied
Defendants’ application for a stay pending appeal.
III. Subsequent Executive Actions

On January 15, 2008, the day after this Court denied the Navy’s
application for a stay pending appeal, the President issued a memorandum

exempting the Navy from compliance with the Coastal Zone Management Act.®
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*The Memorandum reads in its entirety:

By the authority vested in me as President by the Constitution and the laws of
the United States, including section 1456(c)(1)(B) of title 16, United States
Code, and to ensure effective and timely training of the United States naval
forces in anti-submarine warfare using mid-frequency active sonar:

I hereby exempt from compliance with the requirements of section 1456
(c)(1)(A) of title 16 (section 307(c)(1)(A) of the Coastal Zone Management
Act) those elements of the Department of the Navy’s anti-submarine warfare
training during Southern California Operating Area Composite Training Unit
Exercises (COMPTUEX) and Joint Task Force Exercises (JTFEX) involving
the use of mid-frequency active sonar. These exercises are more fully
described in the Environmental Assessment/Overseas Environmental
Assessment prepared for the Commander, United States Pacific Fleet, dated
February 2007.

On January 3, 2008, as modified January 10, 2008, the United States District
Court for the Central District of California determined that the Navy’s use of
mid-frequency active sonar was not in compliance with section 1456 (c)(1)(A),
and issued an order that is appealable under section 1291 or 1292 of title 28,
United States Code. On January 11, 2008, the Secretary of Commerce made
a written request that the Navy be exempted from compliance with section
1456 (c)(1)(A) in its use of mid-frequency active sonar during COMPTUEX
and JTFEX. As part of this request, the Secretary of Commerce certified that
mediation under section 1456(h) is not likely to result in the Navy’s
compliance with section 1456 (c)(1)(A).

I hereby determine that the COMPTUEX and JTFEX, including the use of mid-
frequency active sonar in these exercises, are in the paramount interest of the
United States. Compliance with section 1456 (c)(1)(A) would undermine the

9
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Stating that compliance with the CZMA would “undermine the Navy’s ability to
conduct realistic training exercises,” the President concluded that the exercises
“are in the paramount interest of the United States” and exempted the Navy from
compliance. Mem. for Secretary of Defense and Secretary of Commerce,
Presidential Exemption from the Coastal Zone Management Act (January 15,
2008); Decl. Michael Eitel Ex. 18.

Also on January 15, 2008, the Council on Environmental Quality (CEQ),
citing 40 C.F.R. § 1506.11, approved “alternative arrangements” for the Navy to
comply with NEPA because “emergency circumstances” prevented normal
compliance. The CEQ’s letter of explanation to the Navy states that the modified
injunction issued by this Court “imposes training restrictions . . . that continue to
create a significant and unreasonable risk that Strike Groups will not be able to
train and be certified as fully mission capable.” (CEQ Letter to Donald C.
Winter at 3.) After describing parts of this Court’s injunction, the CEQ states
that “the inability to train effectively with MFA sonar puts the lives of thousands
of Americans directly at risk. . . . Therefore, there are urgent national security
reasons for providing alternative arrangements under the CEQ regulations.” The
alternative arrangements include: (1) providing notice to the public regarding
ongoing EIS preparation; (2) a commitment to continue research measures “for

continual improvement in the quality of information” on the “quantity,

Navy’s ability to conduct realistic training exercises that are necessary to
ensure the combat effectiveness of carrier and expeditionary strike groups.
This exemption will enable the Navy to train effectively and to certify carrier
and expeditionary strike groups for deployment in support of world-wide
operational and combat activities, which are essential to national security.

(Signed) George W. Bush

em. for Secretary of Defense and Secretary of Commerce, Presidential Exemption
om the Coastal Zone Management Act (January 15, 2008).

10
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distribution, migration, and reactions of marine mammals to MFA sonar;” and (3)
maintaining the “29 NDE mitigation measures.” (/d. at 5-8.)

On the same day, citing these actions by the President and the CEQ,
Defendants applied to the Ninth Circuit to vacate the injunction, arguing that the
legal bases for the injunction had been eliminated. The next day, January 16,
2008, the Ninth Circuit remanded to this Court to allow it to consider the effect
of the President’s Order and the CEQ’s alternative arrangements on the Court’s
preliminary injunction “and, in particular, to consider whether these legal
developments merit vacatur or a partial stay of the injunction.” NRDC v. Winter,
__F3d_,2008 U.S. App. LEXIS 1423.

Accordingly, the Court here considers two narrow questions: (1) whether
the CEQ’s approval of alternative arrangements to comply with NEPA, pursuant
to 40 C.F.R. § 1506.11, requires the Court to vacate or stay its injunction, and (2)
whether the President’s Memorandum exempting the Navy from compliance with
the Coastal Zone Management Act requires the Court to vacate or stay its
injunction.

DISCUSSION
I. The National Environmental Policy Act (NEPA)

A. Legal Basis for CEQ’s Action—40 C.F.R. § 1506.11

CEQ’s approval of “Emergency Alternative Arrangements” (in lieu of
preparation of an EIS) for the Navy’s use of MFA sonar in connection with the
eight remaining SOCAL COMPTUEX and JTFEX is predicated solely on its
purported authority to grant such relief under 40 C.F.R. § 1506.11, which
provides:

Emergencies.

Where emergency circumstances make it necessary to take an action

with significant” environmental impact without observing the

provisions of these regulations, the Federal agency taking the action

should consult with the Council about alternative arrangements.
Agencies and the Council will limit such arrangements to actions

11
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necessary to control the immediate impacts of the emergency. Other

actions remain subject to NEPA review.

40 C.F.R. § 1506.11. This regulation, together with other regulations
“implementing the procedural provisions of NEPA,” was promulgated in 1978,
in response to Executive Order 11,991, issued by President Carter. See
Proposed Regulations for Implementing Procedural Provisions, 43 Fed. Reg.
25230 (June 9, 1978). Prior to that time, CEQ exercised its powers only in an
advisory capacity, without any formal rulemaking authority. See Exec. Order No.
11,514 § (3)(h), 3 C.F.R. 106 (1970 comp.).

The reputed goals of the regulations as a whole were to “make the
environmental impact statement process more useful to decisionmakers and the
public; and to reduce paperwork and the accumulation of extraneous background
data, in order to emphasize the need to focus on real environmental issues and
alternatives.” Exec. Order No. 11,991 § 1, 3 C.F.R. 124 (1978) (amending
subsection (h) of section (3) of Exec. Order No. 11,514). CEQ was further
entrusted to “include in its regulations procedures (1) for the early preparation of
environmental impact statements, and (2) for the referral to the Council of
conflicts between agencies concerning the implementation of the [NEPA].” Id.

As required, the current regulations provide detailed procedures for the
timing and preparation of an EIS, as well as for referral of interagency
disagreements. See, e.g., 40 C.F.R. pts. 1502 (“Environmental Impact
Statement”), 1504 (“Predecision Referrals to the Council of Proposed Federal
Actions Determined to be Environmentally Unsatisfactory”). 40 C.F.R. §
1506.11 is located at the end of part 1506, which is entitled “Other Requirements
of NEPA.” No definitions of the phrase “emergency circumstances” or
references thereto are contained in 1506.11 or in any other regulatory or statutory

provision.
/11

12
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B. %(}1 C.F.R. %1506.11 Cannot EIICOI‘I‘I ass the Activity at Issue In

is Case Because There Are No “Emergency Circumstances

The Navy maintains that CEQ’s grant of “Emergency Alternative
Arrangements” deprives Plaintiffs of the “likelihood of success on the merits” of
their NEPA claims. Therefore, there is no basis for the Court’s issuance of
preliminary injunctive relief. Specifically, the Navy urges the Court to find that
CEQ’s “emergency” determination effectively absolves it of the requirement to
prepare an EIS prior to commencing (and completing) the remaining SOCAL
COMPTUEX and JFTEX. Plaintiffs counter by insisting that CEQ’s actions are
beyond the scope of the regulation and/or otherwise invalid.

]ljefecl'lzg: ll)lylt%tillzge(t:%tlilg:l of 40 C.F.R. § 1506.11 Is Not Entitled to

The Navy repeatedly insists that CEQ’s findings regarding the existence of
an “emergency” warranting the provision of alternatives to the EIS process are
entitled to great deference. However, although courts have a long tradition of
deferring to agency interpretations and decisions in their area(s) of expertise, this
deference is nuanced and qualified in several important ways.

First, it is a well entrenched principle of administrative law that courts
afford deference to an agency’s reasonable interpretation of a statute it
administers, “if the statute is silent or ambiguous with respect to the specific
issue. . ..” Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S.
837, 843 (1984); see also Resident Councils v. Leavitt, 500 F.3d 1025, 1034 (9th
Cir. 2007) (“When relevant statutes are silent on the salient question, we assume
that Congress has implicitly left a void for an agency to fill . . . . [and] must
therefore defer to the agency’s construction of its governing statutes, unless that
construction is unreasonable.”) (quoting Ass n of Pub. Agency Customers, Inc. v.
Bonneville Power Admin., 126 F.3d 1158, 1169 (9th Cir. 1997) (citing Chevron,
467 U.S. at 843-44)) (alteration in original). Second, Courts afford deference to

13
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an agency’s interpretation of its own regulations unless “an alternative reading is
compelled by the regulation’s plain language or by other indications of the
[agency’s] intent at the time of the regulation’s promulgation.” Thomas Jefferson
Univ. v. Shalala, 512 U.S. 504, 512 (1994); see also Bowles v. Seminole Rock &
Sand Co., 325 U.S. 410, 414 (1945) (an agency’s interpretation of its own
regulation is “controlling” if it is not “plainly erroneous or inconsistent” with the
regulation); Or. Natural Res. Council Fund v. Brong, 492 F.3d 1120, 1125 (9th
Cir. 2007) (“Though we normally afford deference to an administrative agency’s
interpretation of its own regulations, an agency’s interpretation does not control,
where . . . it is plainly inconsistent with the regulation at issue.”) (internal
quotations and citations omitted); Alaska Trojan P’ship v. Gutierrez, 425 F.3d
620, 627-628 (9th Cir. 2005).

Here, Plaintiffs do not argue that NEPA disallows exceptions for
emergencies under any circumstances and, concomitantly, that CEQ’s
promulgation of 40 C.F.R. § 1506.11 was improper in the first instance.” Rather,
Plaintiffs challenge CEQ’s application of the regulation to the facts of the present
case, on the grounds that the term “emergency circumstances” cannot be afforded
so broad an interpretation as to encompass the Navy’s need to continue its long-
planned, routine sonar training exercises unmitigated by this Court’s order.

Accordingly, the Court confines its inquiry to the issue of whether the plain

?At one point in their papers, Plaintiffs suggest that CEQ is invested with less

han full rulemaking authority because its rulemaking power is derived from an
xecutive order rather than a Congressional delegation, but do not elaborate further
r request that the Court invalidate 40 C.F.R. § 1506.11 on its face. But see Robert
rsi, Emergency Exceptions from NEPA: Who Should Decide?, 14 B.C. Envtl. Aff.

. Rev. 481, 500-501 (Spring 1987) (suggesting that “[b]ly promulgating an

mergency exemption which may allow non-compliance with the EIS requirement,
EQ may have gone beyond the scope of the authority granted it by executive order

11,991 ....7)

14
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language of the regulation and limited indicia of the agency’s original intent
compel a more limited interpretation than that afforded by CEQ, thus removing
its determination from deferential treatment under Shalala and Seminole Rock,
supra.
a. Plain Meaning/Ordinary Usage

Plaintiffs urge that a plain reading of the regulation reveals that its
“manifest purpose” is to “permit the government to take immediate remedial
measures in response to urgent and unforeseen circumstances not of the agency’s
own making. . ..” (NRDC Opp’n at 8.) Standard dictionary definitions and the
common understanding of the term “emergency” certainly support this reading,
as does the language of the regulation itself, which requires that the alternative
arrangements be limited to those “necessary to control the immediate impacts of
the emergency.”'® Indeed, the California Environmental Quality Act (CEQA),
which is based on NEPA, defines the term “emergency” to encompass
significant, unanticipated occurrences, such as natural disasters. See Cal. Pub.
Res. Code § 21060.3 (““Emergency’ means a sudden, unexpected occurrence,
involving a clear and imminent danger, demanding immediate action to prevent
or mitigate loss of, or damage to, life, health, property, or essential public
services. [It] includes such occurrences as fire, flood, earthquake, or other soil or

geologic movements, as well as such occurrences as riot, accident, or sabotage.”).

"For example, the online version of the Oxford English Dictionary defines
mergency as “[t]he arising, sudden or unexpected occurrence (of a state of things,
n event, etc.).” Oxford English Dictionary Online, available at
ttp://dictionary.oed.com/. The Black’s Law Dictionary entry for “emergency
ircumstances” cross-references “exigent circumstances,” which include “[a] situation
hat demands unusual or immediate action and that may allow people to circumvent
sual procedures, as when a neighbor breaks through a window of a burning house
o save someone inside.” Black’s Law Dictionary 260, 562 (8th ed. 2004).
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Notwithstanding this reality, the Navy argues that limiting the regulation’s
substantive and temporal scope and denying deference to CEQ’s findings would
be inconsistent with the few other decisions in which courts have endeavored to
review whether “alternative arrangements” were warranted under 40 C.F.R. §
1506.11. However, all of those cases involved circumstances of great urgency.

For example, in Valley Citizens for a Safe Environment v. Vest, 1991 U.S.
Dist. LEXIS 21863 (D. Mass. 1991), the court upheld “alternative arrangements”
which permitted the Air Force to fly C-5A transport planes into and out of
Westover Air Force Base on a twenty-four hour schedule, in contravention of the
terms of an operative EIS. CEQ approved the arrangements in lieu of the Air
Force’s preparation of a supplemental EIS (SEIS), on the basis that the modified
flight schedule was essential to supply military equipment and personnel for
Operation Desert Storm. 1991 U.S. Dist. LEXIS 21863 at *6-7. The Plaintiff, a
non-profit citizens’ association, sought to enjoin the increased flight activity until
and unless an SEIS was completed. d. at *7. In reaching its decision, the court
found that CEQ and the Air Force’s determination that the Middle East crisis
(i.e., Iraq’s invasion of Kuwait) constituted an “emergency” was a “reasonable”
one, “given the military’s operational and scheduling difficulties and the hostile
and unpredicta<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>