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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MARIO CANO; PAULA RANGEL,;
MARIA CALLEROS; NORMA E.
RAMIREZ; MARGO MUNOZ; BENNIE
G. CORONA; MYRON GARCIA;
FRANK DIAZ; CONSUELO E.
RODRIGUEZ; JOSE RUELAS;
RACQUEL TORRES;, ENRIQUE F.
ARANDA; JOSEPHINE SANTIAGO,;
ANTONIO M. LOPEZ; JOSE R.
PACHECO; LUISNATIVIDAD;
MARISOL NATIVIDAD; LUIS
GARCIA; LUZ PALOMINO; SILVIA
PALOMINO; IGNACIO LEON;
JOAQUIN GALAN; ERNESTO
BUSTILLOS; CATHY ESPITIA,;
SALVADORAN AMERICAN
LEADERSHIP AND EDUCATIONAL
FUND,

CASE NO. CV 01-08477 MMM (RCx)
THREE-JUDGE COURT

The Honorable Stephen Reinhardt, the
Honorable Christina A. Snyder, and the
Honorable Margaret M. Morrow

ORDER DENYING PLAINTIFFS
APPLICATION FOR TEMPORARY
RESTRAINING ORDER

Plaintiff(s),
VS.

GRAY DAVIS, in hisofficia capacity as
Governor of the State of California; CRUZ
BUSTAMANTE, in his official capacity as
Lieutenant Governor of the State of
Cdlifornia; BILL JONES, in his official
capacity as Secretary of State of the State
of California; JOHN BURTON, in his
official capacity as President Pro Tempore
of the California State Senate; ROBERT
HERTZBERG, in his official capacity as
Speaker of the California State Assembly,

Defendant(s).

N N e e e e’ e’ e’ " e e e " e "’ " " e e e " e " " " e e e " e " " " e e " "’ " e’




© 00 N o O b~ W N P

N NN N N N N NN R B PR R R R R R R
o ~N o OO0~ W N P O © 0 N ©o 0 b W N B O

Before REINHARDT, Circuit Judge, MORROW and SNY DER, District Judges.*
Per Curiam:

Following the decennial census conducted in 2000, the Californialegislature passed a bill
that re-drew state and federal |egidlative district boundariesin accordance with the new census data.
Theredistricting legislation wassignedinto law by the Governor on September 27, 2001. A number
of Latino votersfiledthisaction challenging thelegality of theredistricting plan four daysthereafter.
The plaintiffs assert that three of the plan’s provisions have the unlawful effect of diluting Latino
voters ahility to elect representatives of choice.

Specifically, plaintiffs contend that: (1) Congressional districts 27 and 28 unlawfully divide
the Latino community in aportion of Los Angeles County’ s San Fernando Valley into two districts
instead of preserving the integrity of that community and establishing one majority-Latino district
in which Latinos could elect a representative of choice;? (2) Congressiona district 51, which
encompasses parts of San Diego and Imperial Counties, unlawfully excludes certain Latino
neighborhoods that, if included, would preserve the integrity of the Latino community and allow
Latinos in that district to elect a representative of choice; and (3) Senate district 27 violates the
integrity of the Latino community of Southeast Los Angeles County and failsto place itsresidents
inamajority-Latino district in which Latinos could elect arepresentative of choice. Plaintiffs seek
atemporary restraining order that would enjoin the State of California from conducting primary

elections scheduled for March, 2002 in congressional districts 27, 28, 51 and 53.% On October 31,

A three-judge district court consisting of one circuit judge and two district judges was
convened pursuant to 28 U.S.C. § 2284(a).

?In our Order, we refer to the challenged congressional districts by the numbers assigned to
them in the 2001 redistricting plan. Previously, district 27 was numbered 24 and district 28 was
numbered 26.

*The plaintiffs initially requested that the court enjoin the March primary for State Senators
and United States Representatives statewide. However, in their reply papers and at oral argument,
plaintiffs acknowledged that the least intrusive relief they require would be the postponement of the
March primary in the four listed congressional districts only. The delay of the election in
congressional district 53 is requested because plaintiffs’ desired relief would require the adjustment
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2001, the court heard extensive oral argument on the matter. For the following reasons, the request
for atemporary restraining order is denied.

To obtain interim relief, a party must establish either probable success on the merits and
irreparable injury, or “sufficiently serious questions going to the merits to make the case a fair
ground for litigation, with the balance of hardshipstipping decidedly initsfavor.” See Baby Tam
& Co. v. City of Las Vegas, 154 F.3d 1097, 1100 (9th Cir. 1998). Additionaly, as the parties

recognize, enjoining an election is an “extraordinary remedy” involving a far-reaching power,

Odden v. Brittain, 396 U.S. 1210, 1211 (1969) (Black, J., Circuit Justice), which is almost never
exercised by federal courts prior to a determination on the merits, other than in casesinvolving a
violation of the preclearance requirement of 8 5 of the Voting Rights Act.

Paintiffs legal theories are threefold. First, they allege that each of the challenged
redistricting decisions has the effect of diluting Latino voting power in contravention of § 2 of the
Voting RightsAct, 42 U.S.C. 81973. Second, they assert that the challenged congressional districts
were intentionally drawn to dilute Latino votes, and violate 8§ 2 for that reason as well; similarly,
they contend that the intentional dilution violates the Equal Protection Clause of the Constitution.
Finally, they contend that the congressional districts constitute an improper “racial gerrymander”
under the cause of action established by the Supreme Court in Shaw v. Reno, 509 U.S. 630, 648
(1993). Allegations that racial discrimination has infected the process by which elected
representatives are chosen must be of the highest concern to any court to which they are presented,
for all “[o]ther rights, even the most basic, areillusory if theright to voteisundermined.” Wesberry
v. Sanders, 376 U.S. 1, 17 (1964).

At the oral hearing and in their papers both parties directed their arguments primarily to the

challenge to the two San Fernando Valley congressional districts, districts 27 and 28. Plaintiffs

of that district’s boundaries to correct the alleged infirmities in district 51. Plaintiffs suggest that the
primary election for the four congressional districts be conducted in June, which is when, until
recently, statewide California primaries have always been held. They assert that if conducting parts
of the primary election at two different times would create a problem, the state could decide to hold
the entire 2002 primary election in June.

3




© 00 N o O b~ W N P

N NN N N N N NN R B PR R R R R R R
o ~N o OO0~ W N P O © 0 N ©o 0 b W N B O

submitted evidence that a consultant to the state legislature’ s redistricting committee made several
statements that reflected a legidlative intent to establish the Latino population in each of those
districts at a level such that neither Anglo incumbent would be susceptible to a serious primary
challenge by aLatino candidate; they also submitted expert testimony that, by deliberately placing
anumber of Latino votersin the 27th district who should properly have been in the 28th, the final
redistricting plan achieved that objective. Plaintiffsalso relied on evidencethat in the course of the
legidativeredistricting efforts, asubstantial number of additional Latino voterswerefirst movedto
the 27th district and then restored to the 28th after the Anglo incumbent in the 27th vehemently
objected to theinclusion of so many Latino votersin hisdistrict. Additionaly, plaintiffs submitted
statistical evidence that demonstrated that while prior to redistricting the Latino voting age
population in the 28th congressional district was 60.02%, in the final redistricting plan the
percentage of voting age Latinos in that district was reduced to 49.18%, even though over the
preceding decade the district’ s Latino voting age population had increased by 41%, and the non-
L atino voting age population had decreased substantialy.

Defendants dispute both the factual accuracy and legal significance of much of the plaintiffs
evidence. They contend that race was one of many factors properly considered by the legislature
in redistricting, and that there was no intent to dilute the strength of Latino votes in any of the
affected congressional districts. Among thefactorsconsidered by thelegislature, defendants assert,
were the protection of incumbents, the restoration of previously represented areas to a long-time
incumbent’s district, the need to assure compliance with § 2 of the Voting Rights Act, and the
obligation to ensurethat any effort to maximize Latino voting strengthin aparticular district did not
giveriseto aShaw v. Reno racial gerrymander claim. Defendants also argue that plaintiffs cannot
prove effect or injury under either 82 of the Voting Rights Act or the Equal Protection Clause.
Citing statistics regarding the election of Latino legislators in districts with less than 50% L atino
registration (in some cases, less than 40% or 30%), defendants dispute the suggestion that the
percentage of Latino votersin congressional district 28 so dilutes the strength of Latino votes that
it prevents the election of Latinos candidate of choice. They note that Latino candidates have

routinely won majority support in the precincts comprising district 28, and assert that the datado not
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support aconclusion that voting blocsin multi-ethnic Californiaare organized along racial or ethnic
lines.

Plaintiffs statutory and constitutional claims give rise to substantial and complicated
guestions of fact, aswell as novel and difficult questions of law. The factual questions presented
require considerablefurther devel opment through discovery and ahearing onthe merits. Plaintiffs
alegations raise challenging and perhaps unique issues regarding the application of voting rights
laws in a region with a population that is both rapidly changing and multiethnic.* As the
demographic makeup of Californiacontinuesto evolve, voter attitudes, voting patterns, the political
interests of various racial or ethnic groups, and the extent and nature of the participation of such
groupsinthe political processinevitably continuesto changeaswell. Thelegal questionsraised by
plaintiff’s complaint can be answered no more readily than the factual ones, and the answers will
likely depend at |east in part on the contents of afully developed factual record. The existence of
countervailing evidence offered by defendants, as well as the novelty and complexity of the legal
issues, prevent us from concluding on the limited record before us that plaintiffs will probably
succeed on the merits.

Plaintiffs do, however, present sufficiently serious questions to make the case afair ground
for litigation. Nonetheless, on the present record, the balance of hardships does not tip decidedly
in plaintiffs favor. This is so primarily because in evaluating that balance, we must consider

whether the equitable relief sought would advance the publicinterest. See Weinberger v. Romero-

Barcelo, 456 U.S. 305, 312 (1982) (“ Inexercising their sound discretion, courts of equity should pay

4 For example, the 2000 Census revealed that there was no majority racial or ethnic

group in Los Angeles County; the makeup of the county’s population was: Latino, 44.6%; non-
Hispanic white, 31.1%; Asian, 11.9%; and African-American, 9.8%. See Los Angeles County
QuickFacts from the US Census Bureau, available at
http://quickfacts.census.gov/qgfd/states/06/06037.html (last modified Sept. 7, 2001). According
to the County of Los Angeles, that reflected an increase of 34% in the Latino population since 1990,
and an increase of 37% in the Asian population. In contrast, the African-American population held
roughly constant over the past decade, while the non-Hispanic white population dropped 12.2%.
See 2000 Los Angeles County Demographic Profile, available at
http://planning.co.la.ca.us/rsrch_LACountyProfile.pdf (last modified Oct. 4, 2000).
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particular regard for [sic] the public consequences in employing the extraordinary remedy of
injunction.”) The public interest factor is particularly important in cases in which a party seeksto
enjoin an election. The Supreme Court has repeatedly held that “redistricting and reapportioning
legidative bodies is a legidative task which the courts should make every effort not to preempt.”
McDaniel v. Sanchez, 452 U.S. 130, 150 n.30. (quoting Wise v. Lipscomb, 437 U.S. 535, 539

(1978); see dlso Reynoldsv. Sims, 377 U.S. 533, 585 (1964). Because the conduct of electionsis

so essential to astate’ spolitical self-determination, the strong public interest in having elections go
forward generally weighs heavily against an injunction that would postpone an upcoming el ection.

See Pagev. Bartels, 248 F.3d 175, 194-97 (3d Cir. 2001); Chisomv. Roemer, 853 F.2d 1186, 1189-

90 (5th Cir. 1988).> Moreover, here the record contains specific evidence asto the disruptive effect
the fragmentation or postponement of the statewide el ection would have on the body politic. While
we view some of the defendants’ assertionsin thisregard with a certain degree of skepticism, we
cannot disregard thementirely. Thus, althoughintheproceeding before us, plaintiffsraiseimportant
and substantial questions, the existence of those questions does not serve to overcome the strong
public interest in the regular conduct of elections, either as a matter of general legal principleor in
light of the particular facts before us.

For the foregoing reasons, plaintiffs application for atemporary restraining order is hereby

denied.

° Indeed, a state’' s ability to establish itsinternal political boundaries without federal
intervention is so important to the proper balance of our federal system that the Supreme Court has
held that it is proper for a federal court to allow an election to go forward even if that court has
found thedistricting schemeto violatethe constitution, so that the state’ sel ected representativesmay
have the opportunity to refashion the districtsin a permissible manner. See Reynolds, 377 U.S. at
585.
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