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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

BERNARD HESS CROW.EY CV 01-6981 RSW. ( RCx)
and GAI L COLEMAN WATTS,
ORDER_GRANTI NG
Plaintiffs, DEFENDANTS MOTI ONS
FOR SUMVARY JUDGVENT
AND DENYI NG
V. DEFENDANTS'  MOTI ONS

FOR SANCTI ONS
HOMRD PETERSON, JEFF
ERW N, SOUTHWEST
Al RLI NES CO., and DCES
1 through 50, i nclusive,
f endant s.

This case arises out of an airplane accident at the
Bur bank Airport on March 5, 2000, which has led to several
| awsuits. On or about Septenber 15, 2000, Defendants
Sout hwest Airlines Co., Howard B. Peterson IIl, and Jeffrey
D. Ermin (collectively “Defendants”) renoved all of the
pendi ng cases arising fromthe accident to federal court.
Because the cases are all factually related, they have been

transferred to this Court.
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Plaintiffs Bernard Hess Cowl ey and Gail Col eman Watts
filed suit agai nst Howard Peterson and Jeff Erw n,
respectively the Captain and First Oficer of Flight 1455,
on August 10, 2001. Plaintiffs alleged a sole cause of
action for negligence. On Septenber 27, 2001, Plaintiffs
anended their Conplaint, adding Southwest Airlines as a
defendant. Plaintiffs still seek only a claimfor
negl i gence as agai nst all Defendants.

In the instant Modtions, Defendants Howard Peterson and
Jeff Erw n and Def endant Sout hwest Airlines nove this Court
for summary judgnent on the ground that Plaintiffs' clains
are barred by California' s one-year statute of limtations.
Def endants al so nove this Court for sanctions under Federal
Rule of Cvil Procedure 11, arguing that Plaintiffs' counsel
was or shoul d have been aware that the statute of
limtations had already run on Plaintiffs' clains.
Plaintiffs argue in opposition that the limtations period
could not begin to run until they suffered actual and
appreci abl e harm and becane aware of their injuries. They
claimthat their injuries were |atent for many nonths after
the crash, and that their action is therefore tinely. They
al so oppose the Motions for sanctions.

For the reasons stated below, this Court GRANTS
Def endants' Mtions for sunmary judgnent and DEN ES
Def endants' Mbdtions for sanctions.
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BACKGROUND

On March 5, 2000, Sout hwest Flight 1455 from Las Vegas
to Burbank | anded at an unusually hi gh speed and overran the
runway, crashing through the perineter fence and colliding
Wth a car on a city street. Plaintiffs Ctow ey and Watts
wer e passengers on the flight. Neither suffered any
physi cal harm fromthe accident, but both now claimthat
they suffered |long-termenotional injuries and that these
injuries first mani fested thensel ves many nonths after the
acci dent.

Plaintiffs point to their testinony and the decl aration
of their psychiatric expert, David Wellisch, Ph.D., to
establish that their injuries were |atent rather than
| mredi ate. In their depositions and declarations, both
Crow ey and Hess testify that they feared for their |ives
during the | andi ng and subsequent evacuation, but that these
feelings lasted only a few m nutes because the | anding and
evacuati on happened very quickly. Mreover, they state that
t hese feelings subsided once they had evacuated the pl ane
safely. Thus, neither reported any injuries at the tinme of
the accident or in the follow ng nonths. |ndeed, according
to their testinony, they slept normally that night, resuned
their normal activities the next day, and continued these
activities for several nonths w thout any synptons of |ong-

termenotional injury. During this period, both even took

3
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several airplane flights w thout experiencing any unusual
feelings or fears.

Despite the apparent lack of injuries in the nonths
follow ng the accident, both Hess and Crowl ey now cl ai mt hat
they are suffering fromlong-termenotional injuries. Both
report increased |l evels of anxiety, especially when
preparing to fly or taking a flight. Witts also reports
difficulty focusing and sl eeping, and | ess energy overall.
Crow ey reports increased flare-ups froma pre-existing
ulcer, as well as |oss of sexual desire. According to
Plaintiffs, they did not begin to experience these injuries
until many nonths after the accident. Plaintiffs have
submtted a declaration fromtheir psychiatric expert, David
Wellisch, Ph.D., who concludes that each presents
“meani ngful and significant evidence” of anxiety disorder
and post-traunmatic stress disorder and that their synptons
“strongly reflect a 'delayed onset' diagnosis.” (Wllisch
Decl. T 8.)

DI SCUSSI ON

|. Leqgal Standard: Summuary Judgnent

Summary judgnent is appropriate when there is no
genui ne issue of material fact and the noving party is
entitled to judgnent as a matter of law Fed. R GCv. P.

56(c). A genuine issue is one in which the evidence is such

4
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that a reasonable fact-finder could return a verdict for the
non-nmovi ng party. Anderson v. Liberty Lobby, 477 U. S. 242,

248 (1986). The evidence, and any inferences based on
underlying facts, nust be viewed in a light nost favorable
to the opposing party. See DDaz v. Am Tel. & Tel., 752
F.2d 1356, 1358 n.1 (9th G r. 1985).

In ruling on a notion for summary judgnent, the court's

function is not to weigh the evidence, but only to determ ne
I f a genuine issue of material fact exists. Anderson, 477
U S at 242.

1. Choice of Law

At the hearing on Defendants’ notion to dism ss on
Novenber 5, 2001, this Court determned that California's
one year statute of limtations governed this case and
rejected Plaintiffs' argunent that either Texas's, Nevada's
or Uah's longer statute of limtations should apply. In
their Opposition, Plaintiffs nonetheless renew their choice
of |l aw argunents, adding several new allegations of
negligent acts by Defendants that occurred in Texas.
However, Plaintiffs have not anended their Conplaint to
i ncl ude the new all egations, so the Court need not consider
themin determning which statute of Iimtations to apply.
Finally, these allegations do not affect the Court's choice

of law analysis since they do not establish that Texas's
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interest in this litigation is greater than California's.?

[11. Tolling Under California Code of G vil Procedure
Section 351

In ruling on Defendants’ notion to dismss, this Court

also rejected Plaintiffs’ argunent that the statute of
limtations was tolled by California Code of Civil Procedure
section 351 because Defendants were absent fromthe State of
California for an indefinite period of tinme. Plaintiffs
have repeated this argunent in their noving papers, but have
not made any new al |l egations that are relevant to this

| ssue. Thus, the prior ruling renmains the |aw of the case.
111

111

111

t Plaintiffs allege only three acts that occurred in
Texas: 1) Sout hwest negligently renoved the airplane's
aut obrake system 2) Southwest fornulated a corporate policy
that pressured pilots to arrive on-tinme, and 3) Sout hwest
provi ded i nadequate pilot training on how to conduct a safe
| andi ng. However, the negligence that allegedly occurred in
California is far greater. |In California, the pilots
attenpted to land an airplane at an unsafe speed and w t hout
maki ng a proper approach. California' s interest in
preventing the greater negligence that allegedly occurred
wWthin its borders outwei ghs Texas's interest in preventing
the | esser negligence that allegedly occurred inside its
borders. Thus, even with these allegations of wongful acts
In Texas, California still has a greater interest in the
litigation and its statute of [imtations should apply.

6
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V. Statute of Limtations
A. Legal Standard
California Code of Cvil Procedure section 340(3)

provi des a one-year statute of limtations for an action for

personal injury caused by the wongful act or negl ect of
another. Cal. Cv. Proc. Code 8§ 340(3) (West 2001). The
statute of limtations ordinarily begins to run “upon the
occurrence of the last fact essential to the cause of
action.” Salter v. Pierce Bros. Mrtuaries, 146 Cal. Rptr.
271, 274 (Cal. C. App. 1978). |If the last essential fact
Is the fact of injury, then the limtations period starts to

run when the plaintiff suffers actual and appreciable harm
however uncertain in amount. Davies v. Krasna, 14 Cal. 3d
502, 514 (1975). It is uncertainty as to the fact of

damage, rather than to its anmount, which negates the
exi stence of a cause of action. Walker v. Pac. Indem Co.,
6 Cal. Rptr. 924, 926 (Cal. C. App. 1960). Neither

uncertainty as to the anount of damages, nor difficulty in

provi ng damages, tolls the period of limtations. Davies,
14 Cal. 3d at 513-14.

The California courts have not expressly defined the
phrase “actual and appreciable harm” Therefore, it is not
entirely clear how significant an injury nust be in order to
start the running of the period of limtations. However,
the California Suprenme Court has stated that a nere right to

recover only nom nal damages will not trigger the running of

7
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the limtations period. See id. Likew se, a nere breach of
duty causing only specul ative harmor a threat of future
harm does not constitute “actual and appreciable harm” See
i d.

However, these statenents, while hel pful, do not answer
the question in this case because they only clarify what
does not constitute “actual and appreci able harm” not what
does consitute such harm To answer this question, this
Court wll exam ne applicable California precedent to
determ ne how the “actual and appreciable harnf test applies
to a situation in which the plaintiff suffers only m nor
enotional injuries at the tinme of the accident, but |ater
experiences nore significant enotional injuries.

B. The Meaning of “Actual and Appreciabl e Harni
1. the traditional rule

The traditional rule in California was that the
limtations period begins to run as soon as the plaintiff
suffers any conpensable injury, however slight. One court
stated that

where an injury, although slight, is sustained

I n consequence of the wongful act of another,

and the law affords a renedy therefor, the _

statute of limtations attaches at once. It is

not material that all the damages resulting from

the act shall have been sustained at that tine,

and the running of the statute is not postponed

by the fact that the actual or substanti al

damages do not occur until a later date.

Sonbergh v. MacQuarrie, 247 P.2d 133, 134 (Cal. C. App.

1952).
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The facts of Sonbergh illustrate the application of the
traditional rule. 1In Sonbergh, the plaintiff alleged that
he had been assaulted and had sought i medi ate nedi cal
attention to determne the extent of his injuries, but that
x-rays and ot her diagnostic tests did not reveal any |asting
damage. Eighteen nonths |ater, however, he was di agnosed
with “organic brain and nervous injuries” causing dizziness,
nunbness, trenors, pain, |loss of nuscular control, speech
I npai rment, and difficulty in walking. 1d. Only then did
he file suit against his attacker. The court rejected the
plaintiff's argunent that the statute of limtations shoul d
be tolled until he discovered the seriousness of his
injuries. 1d. Rather, it held that the limtations period
began to run at the tinme of the attack because an action for
battery is conplete when the physical contact occurs. He
therefore had a right to damages at that tinme which
triggered the running of the limtations clock. The court
concluded that his claimwas barred because it was not filed
W thin one year of the assault. [d.

2. the devel opnent of the “actual and appreciable
har ni’ t est

Sonbergh enphasized that if the injury was conpensabl e
at law, it would trigger the running of the limtations
period. Subsequent cases, however, devel oped the corollary
of this proposition: if an injury did not give rise to a
| egal renmedy, then it would not trigger the statute of

9
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limtations. Rather, the statute could not begin to run
until the plaintiff suffered “actual and appreciable harm”
The shift in | anguage and enphasis coul d suggest that the
courts were applying a new test for determ ning when the
limtations period would begin to run. However, a careful
reading of the cases reveals that none of them questioned or
even challenged the traditional rule. |In fact, they
reaffirmed it.

The | eadi ng case using the “actual and appreciable
harni | anguage is the decision of the California Suprene
Court in Davies v. Krasna, 14 Cal. 3d 502 (1975). In that

case, the Court held that the limtations period for an

action for breach of confidence began to run as soon as the
def endant disclosed plaintiff's idea to potential buyers,
t hereby destroying its marketability. 1d. In an oft-quoted
passage, the Court stated that “al though a right to recover
nom nal damages will not trigger the running of the period
of limtation, the infliction of actual and appreci abl e
harm however uncertain in anmount, wll commence the
statutory period.” 1d. at 515. Read in context, however,
that statenment did not signal a shift in California
limtations law. On the contrary, it was nerely a
restatenent of the traditional rule.

In framng its “actual and appreci able harni test, the
Davies Court relied heavily on two prior decisions which had

applied the traditional rule and basic principles of tort

10
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| aw. The Court first cited Budd v. Nixen, 6 Cal. 3d 195
(1971). Davies, 14 Cal. 3d at 513. |In Budd, the issue was
whether the limtations period on an action for attorney

mal practi ce began to run when the attorney conmtted the
negligent act, or at sone later tine. See Budd, 6 Cal. 3d
at 197. The Budd Court pointed out the basic principle that
negl i gence does not give rise to an action in tort unless it
produces damage.? 1d. at 200. Thus, until the plaintiff
suffered damage as a result of the mal practice, he did not
have any | egal renedy and the statute of limtations could
not begin to run. |d. The Budd Court el aborated that
“[t]he nmere breach of a professional duty, causing only
nom nal damages, specul ative harm or the threat of future
harm —not yet realized —does not suffice to create a cause
of action for negligence.” |d.

The holding in Budd is entirely consistent with the
traditional rule that any injury, however slight, is
sufficient to establish a cause of action for negligence and

trigger the running of the statute of limtations. Budd

2 Negl i gence that does not produce danage does not give
rise to a cause of action in tort because danage is a
necessary elenent of the tort of negligence. See Al hino v.
Starr, 169 Cal. Rptr. 136, 147 (Cal. C. App. 1980) (“If the
al | egedly negligent conduct does not cause damage, it
generates no cause of action in tort.”); Oakes v. MCarthy
Co., 73 Cal. Rptr. 127, 141 (Cal. C. App. 1968) (“[Without
conpensabl e damage there is no cause of action for
negl i gence. ).

11
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merely clarifies that if there is no injury, then the cause
of action is not conplete and the statute does not begin to
run. The Budd Court was not departing fromthe traditional
rule. Indeed, the Budd Court cited to Sonbergh with
approval and repeated its holding: “The cause of action
arises . . . before the client sustains all, or even the
greater part of the damages caused by his attorney's
negl i gence. Any appreciable and actual harmflow ng from

the attorney's negligent conduct establishes a cause of

action upon which the client may sue.” |d. at 852 (citing
Sonbergh, 247 P.2d 133 (Cal. . App. 1952))(other citations

omtted).

The court in Davies also relied on Walker v. Pacific
| ndemnity Co., 6 Cal. Rptr. 924 (Cal. Ct. App. 1960). In
that case, an insurance broker had carelessly procured a

$15, 000 i nsurance policy after his client requested a

$50, 000 policy. 1d. The court held that the [imtations
period did not begin to run until the client was held |iable
for an anount in excess of the policy limts. It reasoned
that until then, “the fact of any damage at all was
conpletely uncertain.” |d. at 926. The court pointed out
that the “nmere possibility, or even probability, that an
event causing damage wll result froma wongful act does
not render the act actionable.” 1d. The court also

rej ected the defendant's argunent that the plaintiff could

have sued for nom nal danages when the agent procured the

12
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wrong policy because “the nere possiblity that one wll be
required to pay danages to a third party does not warrant
even nom nal damages.” |1d. (citing Pac. Pine Lunber Co. v.
W Union Tel. Co., 56 P. 103 (1898)). Thus, since the
wrongful act did not, initself, give rise to a conpleted

cause of action for negligence, it could not trigger the
running of the [imtations clock.
The holding in Walker is also consistent with the

traditional rule. Like Budd, WAl ker nerely observes that

the plaintiff did not have a cause of action for negligence
until he suffered conpensable harm Because his cause of
action was not conplete, the statute of limtations could
not begin to run. The court went on to say that even if he
coul d have sued for nom nal damages, this action would have
been “illusory” because the judge could have declined to
award nom nal danages, and even if he did award them the
plaintiff would not have been entitled to his costs. [|d.
Thi s reasoni ng was pure surplusage, however, because the
court did not hold, nor did it cite any case hol ding, that
nom nal damages were available in a claimfor negligence.
In any event, the court was certainly not holding that the
statute of limtations does not begin to run on an action
for negligence until the plaintiff could sue for damages
that were nore than “illusory.” Hence, the opinion should
not be read as departing fromthe traditional rule

articul ated i n Sonbergh.

13




© 00 ~N oo o b~ w NP

NN N NN NN R R R R R R R R R R
o 0 B~ W N FBP O © 0 N O O b W N LB O

The two cases that Davies relied on sinply reaffirmthe
traditional rule and apply it to situations in which the
very fact of damage, not its extent, is in dispute. Neither
case held or suggested that the plaintiff's injury had to
reach sone threshold of severity before it would trigger the
running of the limtations clock. Read in context, then,
Davi es's “actual and appreci able harnt test should be seen
as sinply a restatenent of the traditional rule that a cause
of action for negligence is conplete and the statute begins
to run when the plaintiff suffers any conpensabl e injury.
| ndeed, the Davies Court concluded its review of California
limtations law with the words, “[u] nder present authority,
nei ther uncertainty as to the anount of danages nor
difficulty in proving damages tolls the period of
limtations.” Davies, 14 Cal. 3d at 514. |In support, the
Davies Court cited Budd, Wl ker, and Sonbergh, thus naking

clear that it was reaffirmng the traditional rule expressed
I n those cases.

3. cases applying the “actual and appreciable

harmi rul e

Most of the California decisions since Davies have

I nterpreted “actual and appreci able harni as synonynous wth
“actionabl e” or “conpensable” harm For exanple, in Gty of
San Diego v. U.S. Gypsum Co., 35 Cal. Rptr. 2d 876 (Cal. C.
App. 1995), the court cited Davies for the proposition that

“the statute of [imtations begins to run upon the

14
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occurrence of 'appreciable and actual harm however
uncertain in anount,' that consists of nore than nom nal
damages.” 1d. at 881 (quoting Davies, 14 Cal. 3d at 514).°3
Because any conpensable injury will, by definition, give
rise to danmages that are nore than nom nal,* then any
conpensabl e i njury, however slight, would be “actual and
appreci able harmi that would commence the statutory period.?>
The decision in Priola v. Paulino, 140 Cal. Rptr. 186
(Cal. C. App. 1977), illustrates how California courts have

interpreted Davies as reaffirmng the traditional rule. 1In
Priola, a husband sued for the loss of his wfe's consortium
approximately two years after she was injured in an auto

accident. |d. at 186. He argued that his claimwas not

3 See also Evans v. Eckelman, 265 Cal. Rptr. 605, 611
(Cal. C. App. 1990) (“[T]he cause of action is conplete on
the sustaining of '"actual and appreciable harm' on which
the recoverabl e damages woul d be nore than nom nal.”)
(quoting Davies, 14 Cal. 3d at 514); Van Dyke v. Dunker &
Aced, 53 Cal. Rptr. 2d 862, 866-67 (Cal. C. App. 1996).

* Nom nal damages are awarded “for the infraction of a
| egal right, where the extent of |oss is not shown, or where
the right is one not dependent upon |oss or danmage.” C.
McCor m ck, Danages, sec. 20 at 85 (1935). Nom nal danages
are contrasted wth small conpensatory danmages “which are
nmeasured by the loss actually suffered.” 1d. sec. 21 at 87.

5 See also Garver v. Brace, 55 Cal. Rptr. 2d 220, 223
(Cal. C. App. 1996) (“Any 'manifest and pal pable' injury
w |l commence the statutory period.”) (quoting Adans V.
Paul , 46 Cal. 4th 583, 589 (1995)); Marsha V. v. Gardner,
281 Cal. Rptr. 473, 477 (Cal. C. App. 1991).

15
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ti me-barred because, although his wife did suffer |ess
serious injuries at the tine of the accident, he did not
| ose her services until she devel oped Parkinson's di sease
nore than a year later. 1d. at 191-92. The court, however,
reasoned that the statute of Iimtations attached as soon as
t he husband had a cause of action and that his cause of
action was conplete when his wife suffered her initial
I njuries because these reduced his wife's consortium®“to
sone extent.” 1d. at 192.° The fact that nore grievous
injuries arose |later did not affect the analysis. See id.
In support of its conclusion, the Priola Court cited both
Davi es and Sonbergh. Cdearly, in the Priola Court's view,
Davies had sinply reaffirnmed the traditional rule expressed
I n Sonber gh.
4. the DeRose interpretation

A few cases since Davies have suggested that the actual
and appreci able harmtest requires sonething nore than a
show ng of any conpensabl e harm however slight. These
cases interpret “nom nal damages” to include not just
damages that are nomnal in a technical |egal sense, but
al so conpensatory danages that are so small that it would be

unr easonabl e to sue for them In contrast, “actual and

¢ Accord Uramv. Abex Corp., 266 Cal. Rptr. 695, 703
(Cal. C. App. 1990) (holding that wife's cause of action
for I oss of her husband's consortium arose when he retired
due to a work-related disability and her consortium“was to
sone extent reduced”).

16
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appreci able harnf would be injury significant enough to
justify bringing a lawsuit. These cases thus view Davies as
a departure fromor nodification of the traditional rule.

The first case to adopt this interpretation of Davies
was DeRose v. Carswell, 242 Cal. Rptr. 368 (Cal. C. App.
1987). The DeRose Court quoted Davies's holding that “the
period [of Iimtations] cannot run before plaintiff

possesses a true cause of action, by which we nean that
events have devel oped to a point where plaintiff is entitled
to a |l egal renmedy, not nerely a synbolic judgnent such as an
award of nom nal damages.” |d. at 374 (quoting Davies, 14
Cal. 3d at 514). However, the DeRose Court then added,

“Iwj e do not believe that the court in Davies can reasonably
be interpreted as having used the term'nomnal' in the
restrictive sense of 'one dollar.'” 1d. at 376. It then

went on to apply its understanding of Davies to an earlier
rel ated case. It concluded that the case was wongly

deci ded because it held that the limtations period began to
run when the plaintiff first suffered a conpensable injury,
even though there was no indication that the injury was
significant enough to justify a lawsuit. See id. at 376 n.7
(criticizing Martinez-Ferrer v. Ri chardson-Merrel, Inc., 164
Cal. Rptr. 591 (Cal. C. App. 1980)). Al though the DeRose

Court did not explicitly say so, its reasoni ng suggests that

it interpreted Davies’'s use of the term“nomnal” in the

br oader sense of “too insignificant to justify a lawsuit.”

17
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Al t hough DeRose has been followed in a few other cases,’
its interpretation of Davies and the term “nom nal damages”
IS not persuasive. First, the entire discussion of Davies
was dicta. The court was nerely explaining that the

Martinez-Ferrer Court had erred in holding that the statute

of limtations began to run when the plaintiff suffered
m nor injuries, even though there was no indication that
this injury was significant enough to justify a lawsuit.
DeRose, 242 Cal. Rptr. at 376 n.7. |In DeRose, however, the

"Only two other courts have explicitly followed
DeRose's interpretation of Davies. See MIler v. lLakeside
Village Condo. Ass’'n Inc., 2 Cal. Rptr. 2d 796, 802-03 (Cal.
Ct. App. 1991) (applying DeRose's version of the actual and
appreci able harmtest but nonetheless finding that the suit
was barred because the plaintiff had suffered harm
significant enough to justify a lawsuit nore than one year
before filing); Sanderson v. Int’'|l Flavors & Fragrances,
Inc., 1996 W. 529274, at *7 (C.D. Cal. July 11, 1996)
(relying on DeRose in holding that the statute of
limtations did not begin to run when the plaintiff first
experienced synptons of a serious injury because “a jury
could find that the synptons thenselves were so m nor that
It woul d have been unreasonable to sue for theni).

A third case used | anguage echoi ng DeRose, but w thout
directly citing it. See Shoenmamker v. Myers, 4 Cal. Rptr. 2d
203, 215 (Cal. C. App. 1992) (holding that the statute of
limtations did not begin to run until plaintiff was
term nated because until then, “he did not suffer
appreci able harmsufficient to justify legal action”).

None of these cases, however, anal yzed whet her DeRose's
I nterpretation of Davies was correct or analyzed the Davies
holding in Iight of the cases the California Suprene Court
relied on. Thus, they do not provide any independent support
for the DeRose Court's interpretation of Davies's holding or
the term “nom nal danages.”

18
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court found that the plaintiff had suffered injuries
significant enough to justify legal action nore than a year
before she filed. 1d. at 374-75. Thus, even if Mrtinez-

Ferrer had been deci ded under a liberal interpretation of

Davi es, the holding in DeRose woul d have been the sane.
Because the DeRose plaintiff's earlier injuries were
significant, the statute of limtations had run under either
I nterpretation of Davies. Hence, DeRose' s nore |iberal
I nterpretation of Davies did not affect the result. Thus,
the entire discussion of the Davies test was irrelevant to
the holding and result in DeRose.

Second, the DeRose Court provided no authority to
support its view that “nomnal” could not reasonably be
I nterpreted as neaning one dollar. Indeed, this
I nterpretati on seens obligatory when one considers the
| arger context in which the Davies Court used the term The
phrase “nom nal danages” has a well-defined neaning in the
law and it is emnently reasonable to assune that the
California Suprenme Court had that neaning in mnd when it
used the term Mreover, read in context, the DeRose
Court's rule that a right to recover only nom nal damages
w Il not commence the limtations period alluded to a series
of prior decisions that had reaffirned the traditional rule
that the limtations period begins to run as soon as the
plaintiff suffers any conpensable injury, however slight.

The DeRose interpretation of “nomnal” is plainly

19




© 00 ~N oo o b~ w NP

NN N NN NN R R R R R R R R R R
o 0 B~ W N FBP O © 0 N O O b W N LB O

I nconsistent with the traditional rule and therefore
Interprets Davies's use of the word without regard to its
cont ext .

C. Wen Dd Plaintiffs First Suffer Actual and

Appr eci abl e Harnf

Wth the preceding review of California case law in
m nd, this Court now determ nes how the “actual and
appreciable harnf test applies to a situation in which the
plaintiff initially suffers only mnor injuries, but |ater
suffers nore substantial damage. Specifically, this Court
finds that the “actual and appreciable harni test nust be
interpreted in a manner consistent with the traditional rule
t hat any conpensable injury, however slight, will commence
the statutory period of limtations. Thus, this Court
concl udes that any conpensable harm constitutes “actual and
appreci able harnf and triggers the running of the
limtations clock.

Under this interpretation, Plaintiffs' clains in this
case are clearly tinme-barred because both Crow ey and Watts
suffered conpensable injury on the day of the accident.
Both testified that they experienced several m nutes of

extreme fear on that day. This type of enotional distress

I's conpensable in California. See Thing v. LaChusa, 48 Cal.
3d 644, 646 (1989). Thus, Plaintiffs had a right to sue for
conpensatory danages at that tine and the limtations cl ock

began to run imedi ately. The fact that these damages m ght
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have been small is irrel evant because any conpensabl e harm
Is sufficient to trigger the running of the statute.

Li kew se, the fact that nore substantial injuries energed

| ater is irrelevant because a single tort can give rise to
only one action for damages. See, e.qg., Panos v. Geat W
Packing Co., 134 P.2d 242 (Cal. 1943). Thus, the statute of

limtations on any claimarising fromthe accident on March

5, 2000, expired one year later. Accordingly, Crow ey and
Hess' clains, filed on August 10, 2001, over eighteen nonths
after the accident, are barred.

D. The D scovery Rule

Plaintiffs also argue that even if the statute of
limtations began to run on the day of the accident, it was
tol |l ed because they were not aware of their injuries. In
maki ng this argunent, Plaintiffs rely on the so-called
“di scovery rule,” which provides that a cause of action for
personal injury does not accrue until the plaintiff is aware
of his injury and its negligent cause. See, e.qg., Jolly v.
Eli Lilly & Co., 44 Cal. 3d 1103, 1109 (1988).

The di scovery rule, however, does not apply to this

case because Plaintiffs were fully aware of the injuries
they suffered at the tine of the accident. Both Plaintiffs
testify that they were fully conscious during the accident,
were frightened, and were aware of being frightened.
Moreover, Plaintiffs do not allege that they were not aware

that the accident was due to soneone's negligence. Thus, on
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the date of the accident, Plaintiffs were aware of their
injury and its negligent cause. Hence, the discovery rule
does not apply. The fact that Plaintiffs did not suffer any
| ong-termeffects until several nonths later is irrelevant
because the sane statute of limtations applies to all

injuries resulting froma single tortious act.

V. Sanctions

Def endant s have asked this Court to inpose sanctions on
Plaintiffs' counsel, arguing that Plantiffs' counsel should
have known that this action was tinme-barred and therefore
frivolous. Under Federal Rule of Gvil Procedure 11, a
court may sanction an attorney or party who prosecutes an
action that is devoid of |egal or factual support. See Fed.
R Gv. P. 11. This case is not such an action, however.
California case | aw does not unanbi guously defi ne what
constitutes “actual and appreciable harnt that will trigger
the running of the Ilimtations clock. Hence, it was not

unr easonable for Plaintiffs’ counsel to file this action.

CONCLUSI ON

For all the foregoing reasons, this Court concl udes
that the statute of limtations on Plaintiffs' clains began
to run on the day of the accident, March 5, 2000.

Plaintiffs' clains, filed over eighteen nonths later, are
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therefore barred by California' s one-year statute of
limtations for actions for personal injury based on

negl i gence. Accordingly, this Court GRANTS Def endants'
Motion for summary judgnent and will enter judgnent in favor
of Defendants. Defendants' Mdtion for sanctions is DEN ED.
| T IS SO ORDERED.

_ RONALD S. W LEW
United States District Judge
DATED:. May 30, 2002
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